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Comments on U.S. Access Board Draft Information and Communication Technology (ICT) Standards and Guidelines

Thank you for the opportunity to comment on the Advance Notice of Proposed Rulemaking (ANPRM) on ICT Standards and Guidelines published in the Federal Register on March 22, 2010 [Docket No. 2010-1]

RIN 3014-AA37.  

The Burton Blatt Institute (BBI) is a research, education, and advocacy organization dedicated to advancing the civic, economic and social participation of people with disabilities worldwide.  Our focus areas are employment, entrepreneurship, economic empowerment, civil rights and community participation.  BBI is interested in the implementation of appropriate standards and guidelines for accessible ICT because accessible technology affects all those areas in the lives of people with disabilities.  Advances in technology offer opportunities for advancement of equality for people with disabilities.  However, without accessibility built in to technology from the start, those opportunities will be lost and people with disabilities will be left even further behind their nondisabled peers.
BBI commends the Access Board for undertaking this “refresh” of the ICT standards of Section 508 of the Rehabilitation Act, Section 255 of the Telecommunications Act, and the Americans with Disabilities Act. It is clear that the Access Board has taken its responsibilities seriously and has invested significant time, resources, and expertise in developing the current draft.
We write to highlight several areas of particular significance.

I. Proposed Changes to the Telecommunications Act Accessibility Guidelines and Electronic and Information Technology Accessibility Standards
A. Harmonization of Section 508 and Section 255 Standards and Web Content Accessibility Guidelines
The increasing overlap and convergence of ICTs requires that hardware, software, and services that are covered by both Section 508 and Section 255 be developed and maintained with accessibility being a core measurement. The harmonization of the two standards will provide developers and manufacturers with consistency and predictability, as well as eliminating gaps.  
In addition, harmonizing the federal standards with the World Wide Web Consortium’s Web Content Accessibility Guidelines will increase the availability of technical assistance for developers, manufacturers, and purchasers of technology and reduce burdens on developers, which will result in increased availability of accessible content to persons with disabilities worldwide.

B. Covered ICT
Electronic Content – Question 5
Proposed section E103.3.1 purports to limit coverage to official communications containing information “necessary for [federal employees] to perform their job functions” or “necessary for [members of the public] to conduct official business.”  Section 508, itself, is not so limited.  The law requires access to information for people with disabilities that is “comparable” to access for people without disabilities.  It does not limit the types or level of importance of the available information.  In addition, the extent of what will be considered “necessary” is unclear.  Individuals with disabilities must not be required to prove that the desired information is essential to them before they can get access.  All mission-related electronic content communicated by federal agencies should be required to be accessible.
Location

Section E103.3.1.1 purports to cover electronic content that is “procured or developed” by a federal agency, regardless of its location.  Section 508 requires accessibility “[w]hen developing, procuring, maintaining, or using electronic and information technology.”  In order to avoid confusion, the full breadth of possible federal involvement with electronic content should be reflected in section E103.3.1.1, as it is in section E103.1.
Undue Burden

Section E104.2 appears to allow agencies to make undue burden calculations on a program-by-program basis, even when ICT is being purchased agency-wide.  Thus, an agency could purchase telephones for all its component programs, but determine that buying accessible phones would be an undue burden for its smaller programs.  This would result in inconsistency of accessibility across components within a single agency and would undermine potential cost savings available if the agency purchased accessible telephones agency-wide.  The Access Board should provide advisory information to make clear that program-by-program undue burden assessment will not be permitted when purchases are being made by multiple programs within an agency.
The documentation required to demonstrate undue burden should include description of the agency’s efforts to seek accessible technology, including the steps taken, the resources consulted and the inquiries made by the responsible official before concluding that full compliance would impose an undue burden on the agency.  Agencies should not be permitted to rely solely on a vendor’s assertion that compliance would be difficult.  At the very least, agencies should be required to demonstrate that they have availed themselves of the federal resources available before concluding that accessibility would be an undue burden. 
The proposed standards provide no clarity regarding what constitutes an acceptable alternative means of providing information.  The Access Board should provide factors to be considered as determining whether an alternative means “allows the individual to use the information,” including comparability of timeliness, appropriateness of delivery method, and retrievability or manipulability.
Fundamental Alteration
The Access Board should consider requiring documentation of fundamental alteration, as it does for determinations of undue burden.  Such a requirement would be consistent with the requirements for effective communication under Title II of the Americans with Disabilities Act (ADA), 28 C.F.R. §35.154.
II. Proposed Changes to the Americans with Disabilities Act (ADA) Accessibility Guidelines for Automatic Teller Machines, Fare Machines and Self-Service Machines
A. Introduction

We agree with the Access Board that there has been (and will continue to be) a “proliferation of point of sale machines, kiosks, and other self-service machines,” which calls for revision of the Americans with Disabilities Act Accessibility Guidelines to address their accessibility.
Self-service systems in public accommodations and state and local governments have increased exponentially in the past several years, with plans for even more automation in the future.  A wide variety of kiosks are already in use throughout all sectors of society - in retail, health care, education, food service, transportation, and core government services.  (A brief listing appears in Appendix A.) 

The technology for achieving accessibility on these self-service machines currently exists.  It is not hypothetical or experimental, but well-demonstrated, deployed and tested.  
However, automated self-service kiosks are frequently inaccessible.  
When those devices are not accessible, the services, benefits, information and products they offer are unavailable to persons with disabilities.  When a self-service device is inaccessible, a person with a disability is not simply prevented from enjoying the experience of using the machine, but rather she is denied the products, services and information delivered by the machine. In many situations, people with disabilities are left with no choice but to ask for help from members of the public – strangers – in order to interact with the machines.  Without independent accessibility, people with disabilities are forced to waive their legal rights to privacy and confidentiality, putting confidential financial, health, and other types of information at risk.

The fundamental non-discrimination provisions of the ADA must be understood to require that self-service devices be accessible so that people with disabilities are not prevented from receiving the services, information and products available to everyone else through the devices.  For example, if a medical facility allows sighted members of the public to use a kiosk to check in for their appointments and receive relevant healthcare information independently, privately, quickly and without the need to wait in line, that same benefit must be made available to blind patients.  If public accommodations are offering sighted shoppers the option of checking prices, purchasing products or receiving discounts through self-service kiosks, basic principles of non-discrimination require that those kiosks must also be accessible to shoppers with vision, hearing, and physical disabilities. 

However, despite the ADA’s mandate, today, thousands of inaccessible devices are already installed in the built environment.   Individuals with disabilities have had to advocate for access to ATMs, point of sale machines, voting machines, and other self-service systems.  Strong Access Board action now is critical to move the kiosk industry forward, to provide consistency and uniformity to public and private purchasers of self-service devices and to the public itself, and to protect the fundamental rights of persons with disabilities.   Without consistent standards, businesses and government agencies who purchase self-service systems will not have certainty that those systems are accessible, and those who mistakenly purchase inaccessible systems will have to maintain staff on hand to assist patrons with disabilities – thus defeating the cost- and personnel-savings of automation.
The draft regulation is movement in the right direction, but for the reasons stated in part III of these comments, the proposed language is insufficient to meet the challenge of guaranteeing people with disabilities full participation in an increasingly technological world.  

B. Types of Machines
The Board proposes the following addition to ADAAG:

220.2 Self-Service Machines.  Where self-service machines, other than automatic teller machines and fare machines covered by 220.1, meet the definition of information and communication technology in 36 CFR Part 1194 and they are used for ticketing, check-in or check-out, seat selection, boarding passes, or ordering food in restaurants and cafeterias, at least one of each type provided at each location shall comply with the provisions in 36 CFR Part 1194, Chapters 3-9.

The proposed ADAAG change included in the ANPRM will work to provide access to many self-service kiosks currently available to the public in places of public accommodation and state and local governments.  As more industries and government services – including transportation, healthcare, retail, and governments –move to electronic check-in and check-out for a wide range of services, the Board’s proposed rule will provide an important mandate to ensure that those kiosks are accessible to persons with disabilities.  
However, the Board’s draft language leaves out many of the self-service kiosks currently available, to say nothing of the self-service devices on the drawing board.  The Board’s draft language inappropriately limits itself by identifying particular types of self-service kiosks to which the accessibility standards of Section 508 will apply.  Given the proliferation of devices in all sectors (see Appendix A), it does not make sense to limit accessibility standards to devices that happen to be used for ticketing, check-in and check-out, and food ordering.  Neither the ADA nor Section 508 are so limited.  Nor are ticketing, check-in and check-out, and food ordering systems so distinct that they need separate standards or so important that they should be prioritized over other self-service systems.
The current language requires that a device be used for specific purposes before it can be covered by accessibility requirements. Arguably, a single machine could be required to be accessible when used for one purpose (ticketing) and not covered when used for another purpose (purchasing an extra service).  Airline kiosks demonstrate the fallacy of distinguishing kiosks by type of use:  The proposed standards would cover these kiosks to the extent they provide ticketing, seat selection, and check-in, but arguably would not cover them to the extent they provide baggage check, food ordering (not “in a restaurant”), or services (movie rental, pillow/blanket purchase, etc.).

In an environment of rapid change, old terminology is frequently not applied to new devices that provide a slightly different combination of features.  This, combined with a tendency to interpret regulations as only applying to exactly the items listed - can result in confusion over whether the full range of products, including next generation products, are covered.  In fact, the ADA covers the full range of self-service systems and that broad coverage should be reflected in the standards.
Accessibility standards should be provided for the full range of self-service kiosks currently available to the public as well as those that will be introduced in the future.  Particular applications, such as check-in and check-out, should be listed as examples, rather than as a limited set of functions to be covered.   Such an approach more properly reflects the language and intent of the ADA.  It would also eliminate confusion about the applicability of the standards, reduce risks for purchasers of self-service systems, and provide consistency and predictability for people with disabilities as they participate in their communities.  Examples, including but not limited to the ones in the current draft, should be listed in the form of an advisory as in other parts of the ANPRM.  Moreover, the regulations should clearly specify that the examples are only that.  The final language should specifically state that it is not the intent of the provision to be limited to the listed examples but to apply to self service public terminals in the different forms they take and will evolve into over time.

In addition to adoption of the specific accessibility standards, a general standard of “independent usability” for all self-service devices that provide products, services or information in covered entities, would provide coverage more appropriate to today’s self-service market.  In drafting any regulation that applies to technology it is important to remember that the product development cycle and implementation time line are much quicker than the regulatory cycle.  As industry makes decisions to develop and employ technology to provide products, information and services to the public, it is imperative that accessibility be an integral component of what the public experiences.  A general independent usability standard, rather than solely technical standards, will provide the flexibility to inform developers as technology evolves.
The Board’s current proposed regulatory language simply cannot keep pace with the explosion of devices anticipated for tomorrow. 

C. Proposed Exceptions
1. Exception for Drive-Up Devices
The Board proposes that “Self-service machines which are located at drive-up only locations shall not be required to comply with section 702 in 36 CFR Part 1194.”

The proposed rule does not require that covered self-service machines located at drive-up locations comply with section 702 of the 508 regulations (reach range), but otherwise makes no special exception for machines in drive-up locations.  It is important that this exception not be expanded as comments are reviewed and considered.  Drive-up locations are often the only location of a self-service device.  Those devices may be used by people with disabilities who walk up to the machine, or by people with disabilities who are passengers in cars driven by others (or by themselves if the disability does not prevent driving). A person with a visual impairment, for example, may need to use a device in a drive-up location while riding in a taxi.  That person must be able to independently use the self-service kiosk without having to disclose confidential information to the taxi driver and trust that the driver (whom they can’t identify) will not improperly use that information.   

2. 
Exception for certain sections of the 508 regulations
The Board proposes: Exceptions:  1.  Self-service machines shall not be required to comply with the following sections in 36 CFR Part 1194: 302; 409-412; 503.1-503.3; 506; 508; 703; 802.2.3; and 802.2.4.

In its explanation of this exception, the Board states that “[t]hese provisions generally address requirements for products to interoperate with assistive technology and therefore are not appropriate for self-service machines.”  However, section 302 is not about interoperability.  It is about requiring closed systems to be accessible without the addition of assistive technology.  Information and self-service kiosks could be closed systems and, to the extent they are, they should be required to be accessible without the need to attach assistive technology.  For this reason, the Board should not provide an exception for section 302. 

Thank you for your efforts to draft better guidelines for accessible technology, and for your consideration of this matter.  
Sincerely,

Eve L. Hill

Senior Vice President

Burton Blatt Institute
Appendix A - Examples of Self-Service Machines

The following are examples of self-service kiosks currently available for public use and is not intended as an exhaustive list.   In thinking about the proposed changes to ADAAG, the following types of kiosks, as well as others already in use or in development, must be kept in mind.  

Healthcare

The use of self-service systems in the field of public and private health care is growing at a rapid pace.  This growth is fueled not only by cost-saving imperatives driving private industry, but also by federal government initiatives advancing the use of Health Information Technology.  In the CMS Electronic Health Records (EHR) incentive program and various pro-IT provisions of the healthcare reform bill, the federal government has recognized that technology and health care are critical partners in a drive for confidential health information and more efficiently delivered health care at lower cost.

In May, 2010, Fujitsu announced it would be conducting a symposium entitled "Self-Service Healthcare: Migrate Over 50 percent of Patients to Kiosks"     http://bit.ly/dre52J  According to the company, the session at a Canadian health conference “will focus on the benefits of self-service patient check-in kiosks, including improved service delivery, efficiency and overall patient satisfaction.”  More information on the Fujitsu health care check-in kiosks can be found at  http://www.fujitsu.com/us/services/retailing/selfservice/
The Horizon Patient Kiosk by McKesson uses “touchscreen technology” to provide “an improved patient experience [and] decreased wait times. http://bit.ly/cuGCER
NCR offers the MediKiosk to make the check-in and check-out processes “more convenient for patients and to reduce costs and errors for the organization.”  http://bit.ly/aSU46e  According to its White Paper entitled Putting the Patient in Control: Employing Technology Solutions to Empower Patients,  NCR believes that self-service kiosks in a medical setting can do more than simply speed registration time; they can actually assist in providing health care:

“self-service kiosks provide an additional channel for insurers to support healthy practices and preventative care by recommending specific tests or procedures to patients with chronic disease management at the point of service. For example, at check-in, patients with diabetes may receive a message from health insurers or health plans encouraging them to discuss the importance of testing for hemoglobin A1c with their physician.”

http://www.ncr.com/documents/putting_the_patient_in_control.pdf
The “The InstyMed kiosk”  is a “fully automated prescription dispensing system”  that is 100% touchscreen and 100% inaccessible.  See http://www.instymeds.com/, a site that includes a 3 minute video of the self-service kiosk.  The company, whose motto is “we make patients better quicker,” describes its product as follows:

“The safety and security of an ATM with the simplicity of a soda machine! InstyMeds is the solution for providing outpatient prescription medication services on-site 24 hours a day, 7 days a week.

The InstyMeds Prescription Medication Dispenser is the health care industry's first fully-automated, ATM-style dispenser of acute prescription medications. State-of-the-art InstyMeds technology ensures safe and secure medication dispensing directly to patients at the point-of-care.”
This kiosk, and similar self-service devices to follow, will provide customers in drug stores, hospitals, and other locations with access to prescriptions 24 hours a day, including times when a traditional pharmacy is closed.  People with disabilities who cannot access the device will lack access, not just to a machine, but to needed medication.

In March of this year the Sebasticook Valley Hospital issued a press release announcing its use of self-service kiosks allowing patients to verify identity, provide insurance information and provide other functionality.  See http://www.seepoint.com/company-press-release-article.asp?PressReleaseID=77.

Education

Colleges and universities across the country are using self-service touchscreen kiosks “for automated registration, financial aid information, course catalogs, directories, way finding, academic & athletic event calendars, student ID validation, and more.”  See http://www.kiosk.com/market/government-kiosk-experience.php. 

High Schools are also turning to self-service machines to provide information to, and gather information from students.  Ector County Texas issued a press release in February, 2010 announcing its purchase of 25 devices to “disseminate and collect a wide range of educational content – including administrative announcements, interactive graphics, sign-ins, and informational video to students, teachers, and parents.”  A requirement for the chosen kiosks was the “need to be able to stand alone - exposed and unattended.”  If these devices are not accessible, students, teachers and parents with disabilities are simply excluded from important school services.  See press release at  http://www.seepoint.com/company-press-release-article.asp?PressReleaseID=85 


Retail

Kiosks abound in the retail setting and new self-service options are steadily being imagined and developed.  See http://www.slideshare.net/PSFK/psfk-presents-future-of-retail-report.    A recent New York Times article, for example, focused on kiosks that print money-saving coupons on site at national retailers. (See http://bit.ly/9jPATB and http://www.nytimes.com/2010/05/31/business/31loyalty.html. 

Kohl’s department stores recently announced a roll-out of self-service in-store kiosks across the chain that will provide free shipping on products ordered on-line in stores. http://bit.ly/akc8sc.  This type of self-service devices increases the number of products available to their customers -- but not for customers with disabilities if the machines are not accessible.  See also http://www.kiosk.com/market/orderentry-kiosk-experience.php. 
ZoomSystems offers kiosks that function as full stores, taking payments and dispensing products without human staff.  ZoomShops, for example, are 

“automated, self-service stores that combine the convenience of online shopping with the immediacy of traditional retail. Powered by easy-to-use touchscreen technology, ZoomShops are part of a state-of-the-art network of automated retail stores that are found in over 1,000 airports, malls, and retail stores across the U.S. and internationally—and growing.” 

More information about ZoomShops available at: http://www.zoomsystems.com/zoomshops/zs_index.html.
Services and Entertainment

Movie and entertainment ticketing kiosks are becoming commonplace and are being used for more and more types of experiences (e.g., ski lift tickets).  http://kis-kisoks.com/custom9.html; http://www.kiosk.com/case-studies/ticketmaster.php; http://www.kiosk.com/case-studies/vail.php.  

Kiosks are also being used for photo development, http://www.frankmayer.com/portfolio/interactive_kiosk_solutions/sony_snap_lab.php, financial services and bill payment, http://www.kiosk.com/market/financial-kiosk-experience.php, gaming, http://www.kiosk.com/market/gaming-kiosk-experience.php, and credit applications, http://www.frankmayer.com/portfolio/interactive_kiosk_solutions/john_deere_kiosk.php.  
Transportation

Airline kiosks, which allow passengers to check-in, get boarding passes, select seats and perform other functions quickly, privately and independently, have been proliferating since first introduced in the United States ten years ago.  See http://bit.ly/9gdxjA, a 2000 article about the “new technology”.   Unfortunately, despite clear non-discrimination mandates, these devices are largely inaccessible, even though the industry itself has recognized the need for access. (See IBM whitepaper, “The Need for Accessible Self-Service Travel Kiosks, at http://www-03.ibm.com/able/news/selfservkiosk.html.    Information about IBM’s accessible self-service travel kiosks is available at http://www-01.ibm.com/software/ucd/gallery/kiosks_research.html. These terminals that started out as a convenience on the side have rapidly become the main, and sometimes the only approach for checking in.  

State and Local Government
Examples of self-service devices used by state and local governments to provide services and information to the public can be found at http://www.kiosk.com/market/government-kiosk-experience.php.  Automated government services include 

· vehicle registration and licensing (Michigan Expands License-Renewal Kiosks, Kiosk Marketplace (May 21, 2010), available at http://kioskmarketplace.com/article.php?id=24554&na=1);
· library services (Automatic Pay Machines, San Mateo County Library, http://smcl-main.php.isitedesign.us/content/automatic-payment-machines (last visited June 1, 2010)); 
· jury service reimbursements (Online Kiosk, Circuit Court for Baltimore City, available at http://www.baltocts.state.md.us/kiosk.htm (last visited June 1, 2010)); 
· building permits (Office of the Chief Technology Officer, District of Columbia Opens Virtual Permit Center in Ward 5, DC.gov (Oct. 15, 2008), available at http://octo.dc.gov/DC/OCTO/About+OCTO/Who+We+Are/Photo+Galleries/October+15,+2008:+District+of+Columbia+Opens+Virtual+Permit+Center+in+Ward+5).
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